AML Examinations
for the Legal
Profession

Symone M Mayhew KC
July 26, 2023



The Proceeds of Crime Act
was amended in 2013 in
contemplation of
extension of Obligations
under Part V of the Act
and Regulations to

Attorneys participating in
certain specified
transactions.




Six Activities —
2013 DNFI
Order
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Purchasing or Selling Real
Estate

Managing Bank Accounts Or
Savings Accounts Of Any
Kind, Or Securities Accounts

Creating, operating or
managing a legal person or
legal arrangement (such as a
trust or settlement);

Managing Money, Securities
or Other Assets

Organizing contributions for
the creation, operation or
management of companies;

Purchasing or selling a
business entity.



JAMBAR v AG and GLC

November 2014 injunction

whereby attorneys were

exempted from complying

to the Regime October G with the regime as extended S
2014 by the DFNI Order pending

the determination of the

Constitutional Challenge April 2017 -Full Court

dismissed the claim

claim

Court of Appeal —

Privy Council — February

Allowed the appeal in
part and held that parts Easd 2023 that Regime not
of the Regime were unconstitutional

unconstitutional




*Designated as the Competent
Authority for the Legal Profession

*Legal Profession Act Amended to
prescribe filing of an annual
declarations by attorney.

ROLE OF THE GLC

* Issued guidance to the Profession

eCanons were also amended to
restate the attorney's duty of
confidentiality in keeping with new
AML obligations




Core
Functions of
Competent
Authority

Monitor compliance by any type of business
in the regulated sector with the requirements
of the Act and any regulations made under
that part

Issue guidelines to businesses in the regulated
sector as to effective measures to prevent
money laundering.

Ensuring compliance by business in the

regulated sector with the AML laws




Risk-Based Approach (RBA)

* Competent Authority Level
* Practice Level

* Client Level

* Transaction Level



MAIN OBLIGATIONS OF ATTORNEYS

Establish policies
and procedures to Appointment of
detect money Nominated Officer
laundering

Customer Due Record Keeping Employee Due
Diligence Obligations Diligence
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Regime

>Monitoring , Inspection and
verification are essential functions of
the Competent Authority in any
review to determine compliance
with the AML/CFT obligations

>Will be adopting a Risk Based
Approach to its supervision of
attorneys.

>Risk Assessment will be based on
guestionnaire to be completed by
attorneys




THE LEGAL PROFESSION (COMPETENT AUTHORITY EXAMINATIONS)
REGULATIONS, 2023, Draft

e ROUtine Examinations

s FOllOw up Examinations

e Random Examinations

e Special Examinations




* Registered Public Accountant

Examiners

* Examiner Approved by the Council



Routine Examinations

Evaluate compliance with AML/CFT Laws with focus on

Programmes, procedures and policies for cash transactions (that is notes, coins,
bearer negotiable instruments);

Internal reporting procedures for suspicious transactions;

Procedures to ensure high standards of integrity of employees including
systems to evaluate the personal employment and financial history of
employees (employee due diligence policies and procedures);

Programmes for the training of employees on their legal obligations and on the
internal systems in place to ensure compliance with AML laws;

Systems to ensure implementation of AML programmes, policies and
procedures;




Routine Examinations (contd)

Evaluate compliance with AML/CFT Laws with focus on

e Appointment, role and responsibilities of the Nominated Officer required by the AML
laws;

e Customer due diligence policies and procedures including more rigorous requirements
for high risk clients and transactions (enhanced due diligence policies and procedures);

e The maintenance of records of client identification and verification of identification;

e The maintenance of records including information on all complex, unusual or large
transactions or unusual patterns of transactions whether completed or not;

e Procedures to assess the risks arising from practices or developing technology and
procedures for developing risk profiles in respect of clients and of the Attorney’s
operations generally.




Frequency of Routine Examinations

* Draft Regulations provide for these to be annual

* The Regulations provide for GLC in its discretion to postpone or dispense with annual
examinations based on risk assessment of the attorney.

 Likely that only high risk group that will be subject to annual examinations



Random Examinations

>Upon giving fourteen (14) days’ notice to the Nominated Officer or to the Attorney.

> A random examination will evaluate compliance with applicable AML laws



Deficiencies Identified In Routine
or Random Examinations

>Brought to Attorney’s attention

> Follow up examination scheduled
>Timeline for remedial measures
> |f satisfactory report to the GLC

>|f not satisfactorily addressed - GLC
will write to attorney advising of
further time to remedy

> |f still not addressed —legal or
disciplinary matter



Follow Up Examination

> The Examiner will review with the Attorney-
> the deficiencies noted in the routine examination

> the steps which the Attorney should take to remedy these deficiencies and the
timeline for remedying same

> and record the contents of the review in writing, sign the record and give a
copy to the Attorney.



Special Examinations

>\Where the GLC has cause to be concerned about the compliance of an Attorney with
AML laws;

or

>Where the GLC has cause to believe that the Attorney is providing designated activities
but has declared otherwise in the annual declaration required under section 5(3C) of The
Legal Profession Act.



Documents
to be

‘ n S peCted > An Attorney shall maintain and

make available for inspection:

> all client records and files in
respect of designated activities;
and

> 3 list of all clients and matters
categorized in accordance with
the risk rating designated by the
Attorney.




Confidentiality

* Attorneys owe a duty of confidentiality to clients, subject to the attorney’s legal obligations
under POCA.

* The Legal Profession Canons of Professional Ethics Rules sets out exceptions to the attorney’s

duty of confidentiality, making it permissible for the attorney to disclose to the appropriate
authority a client confidence

e in accordance with the provisions of POCA and any Regulations made under that Act;
e in accordance with the provisions of the TPA and any regulations made under that Act; or

e where the attorney is required by law to disclose knowledge of all material facts relating
to a serious offence that has been committed.



Legal Professional
Privilege

e Section 91A (3) of POCA expressly
provides that the power of the GLC as
a competent authority to inspect and
take copies of documents and
information expressly excludes
information subject to LPP




Legal Professional Privilege

e Cardinal legal right available to clients
of attorneys preserved under POCA

« Encompasses ‘ |

e Legal advice privilege which | | | |
protects from disclosure to any |
third-party communications ‘ = N e e e T e
passing between a client and the Bl T A T
attorney for the purpose of giving 1
or receiving legal advice. J

e Litigation privilege which protects
from disclosure to any third-party
documents or communications
made in any pending or
contemplated legal proceedings ‘ : |
whether criminal or civil. LPP can ‘
only be waived by the attorney’s ‘ |
client




Segregation of Documents for
Inspection

> Attorney is Gatekeeper of client’s privilege (LPP).

> Attorney must be mindful to prevent inadvertent
disclosure of communications and documents to
which LPP applies.

>Documents and other information to which LPP
attaches should be retained by the Attorney
separately from documents and information which
are to be made available for inspection and
disclosure.

>Even If privileged document inadvertently disclosed
during the inspection does not lose its privileged
status.



GLC Examinations Manual

 Sets out procedures for the Examinations

e Basic Steps in the Examination

* Scoping and planning stage (also referred to as “off-site”
examination)

* On-site examination stage; and
 Developing conclusions and finalizing the examination.

* Sample Questions for Interview



« The process of planning and executing an
examination by the GLC, from start to completion,
generally should take approximately ten (10)

DUratIOn Of working days; divided equally between the

planning phase and the actual execution of the

Examination examination.



S0 THE JARMMATCAS GamETTE EXTRAORDINARY [Placy 31, 20023

. APFERDIE B

GENERAL LEGAL COUNCOL ARNTI-RMONEY LAUNDERTNG EAARINATION FoORM TO GE

. - PREPARED BY EMAMINER -~

Genemal Legal Council s Aaati-hl o La.und-:.r-i-ngsExmrﬁ.ﬁll_ﬂ;inr@Faml o b -p-u:gg‘n{:-lmn:-d by Exarmdner
Srasrr e s T

Please read all instuctions mihftjf'ﬂ:ﬁnm completing this form

=
Examination Poriod: -

i

Tarme of Exarndner:

FTaar iy e prarpeose af dhis fmeea T

The purpose af this form is ta assess the level of compliance of Aftormarys with the reguircmends of the Jamaican
AMMLACFT lavws and reguelatony guddancs.

—
Fhoe sfrawlad compilere rhis fSrw?
This farm zhall be vsed by the Genarel Legal Courcil, Accountants and SApproved Examiners.

Placse frandicate halow e pupe of exaorinerfomn fa S oo uclhsd:

Froutine Examinacion 1
Folilow—up Examminatan _
Fandom Examinasion —
Specinl Examination 1

Marers e che Examidnier

1. Al exmminations ane fisk-bassd. An exmminer shall not preceed with an exarmination whers he has detsrmined that
tlve Artorney hios et cetegorized slisnts into “high™ and “low™ risk, The esamimer shall adwvise thes GLAO in writing

2. The Examination Form should be bype-written and returned 1o the General Legal Courssil o kacer than 30th Juns in
respect of & rowtine examvinofron and within 21 working days subsaquent to the campletion dele of amr other
A A O

3.

The routile examination peried commences on 15t January of a year and ends 51st Dracermber of the same year
By undertaking this examination, the exammines understands pnd agreas that:

L&) the cxaminer has assumed a direst duty o the General Legal Council as the Compstent Authority,

(bl the ewxamination on which this report is based will be conducted diligently, imparsially and aith
ressonable profeszional care;

[(=N] fall disclasure of all information relevant to the aitormey’™s compliance with the Jamaican ABRLACEFT
Livavs wrill either be contained in or attached to tha form:

{d

he examiner will render Further assistance as reasonably reguired by the General Legal Coursil in the
conerse of its assessment of this foroe, and

ey a list of eflar Parmers or Attornsys shall be atlsched iF the spaces provided iz inadequsate.
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PARTI:

PARTICULARS OF THE ATTORNEY/FIEM

Ln

]

1 Name of
Attormeys
Firm:

2 TRMN:

Sireet Address:

[

4 Postal Address:

Telephone #:

Fax #:

<] E-mail Address:
7 MNumber of premises /
lecations from which the

attormey aperates

Avddress and comtact
details for other
lecations

4] Number of Stafi:
1k Dietails of Fartners over fhe exramination period:-
PARTNEES:

MName Positiom

Appoimtment Diate

Cessatiom Date

11 Dedails of Atforneys with the frm over the examination period™

ATTORENEYS:

Name Diate Admitted

S i Drate
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PART II: COMMENTS
RISK-BASED CUSTOMER VERIFICATION PROCEDURES (for General Legal
AND RECORDS Council
use only)

PR

fd.

I3

1.

7.

Are there policies and procedures for assessing AMELACFET risk?

Are the policies amd py Freres femipal rewd i accordance with AME Laws?®

s rhere categorizaiion  of operaiions and  cliems services infe eicher “high® “medism "
ar “low ™ risk for oeorney lnundering and terronist financing showing the criteria nsed for
sucly corlegarizafion

I the answer to this Question & “Ne™, the exepciner showld pod proceesd wicl e
examimarfon and should fmmediately el the General Legal Council

Toatad murmber of client files on record |:|

O Number of high risk files

O MNumber of medium risk files

O Number of low risk files

Total number of client files exarmimned

O Mumber of high risk files
| Number of medinm rigk files
O Mumber of low risk files

Jligill

Has the identity of each client for the file examined been established and wverified in

acoordamnce with the AML law.

18,

What number and percentage of files examined did nod comply with guestion 177
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CiOMRAMNITE ™S TS
(for Gemneral T egsal

e g )

PART ITIL:
TR AMNSACTIONS RECORD KEFPING PROCEDLDRES

1= That is the mumber of the clienr fles examined that dhid ot haee all Tansaction recornds
imrhedin g verifcation in accondanc e with JTamaican Antn-SMMoey L aanderimey and Coumber

Temomsm Finamncimgs laws"

#

PARET IVW:
MNMORMRMITNATEID OFFICER

pet - FMamme of oo e O ces (0

21 Has hee'che comBmmed helshe is sawwars of hhbisdwer responsibdliiides mnacder e
Py (DA P Fesnlashhons™

wee [ me [ ]

2 I= there an indermadl ARIE SNCF T smaff traimims proerarnneme i place™

g I R —

I ¥ esT, please amtach st of the session topdcs and attendses.




COMMENTS
(for General Legal
Couneil use ondy)

PART V:

TRATNING AWND STAFF AWARFNESS PROCEDURES

23 Has amy staff amended'pardcipated inm ABRT ACFT rainings sessions
condncted sither locally or shroad during the examination period?

o [ e [

If "Yes" please attach list of wveone(s), parficipanti(s), dateds) snd proef of stiendance

24 Dipes the General Legal Conncil s meoest corrent (Guidance form part of the
AT ACFT raining and awareness procedures fior scaff™

b5 B TEVIETAS. CE s




Questions
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